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JURISDICTIONAL STATEMENT

This appedl is from the gppellant's convictions for one count of murder in the first degree, § 565.020,
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RSMo 1994, and one count of armed criminal action, 8 571.015, RSMo 1994, in the Circuit Court of Monroe
County. The appellant was sentenced to life imprisonment without the possibility of parole in the Missouri
Department of Corrections for murder and to life imprisonment for armed criminal action, the sentences to
be served consecutively. After opinion by the Missouri Court of Appedls, Eastern Didtrict, this Court granted
transfer pursuant to Rule 83.04. Therefore, jurisdiction lies in this Court.  Article V, 8§ 10, Missouri

Congtitution (as amended 1982).

STATEMENT OF FACTS

The appdlant, Nathan Hawkins, was charged with one count of murder in the first degree, § 565.020,
RSMo 1994, and one count of armed crimina action, § 571.015, RSMo 1994 (L.F. 8-9). On August 2, 1999,

the cause proceeded to trid in the Circuit Court of Monroe County, the Honorable Glenn Norton presiding



(Tr. 222).!

The appellant does not challenge the sufficiency of the evidence to sustain his convictions. Viewed
in the light most favorable to the verdict, the following evidence was adduced at trid: On November 9, 1998,
Donad Smith, aso known as Uncle Mo, was a his trailer home a 420 Dover in Monroe City (Tr. 1:160-61).

That night, Eric Cooper, afriend of Smith's, was visiting the home (Tr. 1:164). Cooper asked Smith if he
could spend the night in the trailer and Smith agreed (Tr. 1:165). As such, Smith and Cooper spent the evening
playing dominoes and listening to music (Tr. 1:165).

Later in the evening, the gppellant, Smith's next door neighbor, also came by the trailer with Cindy
Dowell and Jermaine Mayfield (Tr. 1:161-62, 2:205). At first, the appdlant, Cooper, Dowell and Mayfield
were just Stting in the trailer talking (Tr. 1:168). At some point, however, Dowell brought up an incident that
had occurred approximately one year earlier involving an atercation between the appellant and Cooper (Tr.
1:169-70, 2:208-10). To avoid any trouble, Smith decided to take Cooper home (Tr. 1:169). Smith and Cooper
then left the trailer and got in Dowell's car (Tr. 1:170, 172).

Shortly after Smith and Cooper I€ft, the appellant also got up and went outside (Tr. 1:258). The
appellant went around to the northwest corner of his own trailer and retrieved a gun he kept there (Tr. 1:337-
38). He then walked up to the passenger side of the car where Cooper was sitting and shot him onetimein
the back of the head (Tr. 1:335-36). A few days after the shooting, Cooper died as aresult of the gunshot

to his head (Tr. 1:212-13, 220).

' Citations to the trial transcript will be as follows: volume 1 (Tr. 1:pg. #); volume 2 (Tr. 2:pg #);

and sentencing (Tr. S:pg. #).



The appellant presented evidence and testified in his own behalf. He called several witnesses to
testify that Cooper had threatened to “get” or to kill the appellant on several occasions prior to the shooting
(Tr. 2229-31, 57, 100-01, 126, 145-46, 188).

The appellant testified that he had seen Cooper and Smith going into Smith's trailer (Tr. 2:201).
Because he wanted to resolve the tensions between Cooper and himself, the appellant also went over to
Smith'strailer (Tr. 2:204-05). Because he was concerned for his safety, however, he took a gun with him to
Smith'strailer (Tr. 2:248-49). The appdlant further testified that after he, Dowell, and Jermaine Mayfield had
arrived, Dowell brought up the earlier fight between himsalf and Cooper (Tr. 2:209). When this conversation
became heated, Smith decided to take Cooper home and they left (Tr. 2:214). The appdlant aso testified that
he decided to leave shortly after Cooper and Smith left because he felt he would be safer in his own home
as Cooper had threatened to “take care of him” that night (Tr. 2:216, 218-19).

When the appellant went outside to go home, he saw that Cooper and Smith were till outside sitting
inthe car (Tr. 2:222). The appelant testified that Cooper was continuing to make threats toward him while
sitting in the car and then reached behind him (Tr. 2:250-51). The gppellant further testified that he took the
gun out of his pocket, walked up to the car, reached over the open passenger door, and shot Cooper (Tr.
2:253-54).

At the close of the evidence, ingtructions, and argument of counsd, the jury returned its verdicts
finding the appellant guilty as charged (Tr. 2:372, L.F. 79-80). As such, the trid court entered its judgment
convicting the appellant of murder in the first degree and armed criminal action and sentencing him to life
imprisonment without the possibility of parole in the Missouri Department of Corrections for murder and to
life imprisonment for armed criminal action, the sentences to be served consecutively (L.F. 79-80).

This appeal follows.



POINTSRELIED ON

THE TRIAL COURT DID NOT PLAINLY ERR IN SUBMITTING TO THE JURY INSTRUCTIONS
NO. 5 AND 6, THE VERDICT DIRECTORS FOR MURDER IN THE FIRST AND SECOND DEGREES,
BECAUSE ALTHOUGH THESE INSTRUCTIONS ERRONEOUSLY FAILED TO CROSS REFERENCE
INSTRUCTION NO. 10, THE SELF-DEFENSE INSTRUCTION, THEY DID NOT CAUSE THE APPELLANT
TO SUFFER MANIFEST INJUSTICE IN THAT THE INSTRUCTIONS DID NOT SO MISDIRECT THE
JURY THAT IT ISAPPARENT THAT THE ERRORS AFFECTED THE VERDICT.
State v. Beeler, 12 SW.3d 254 (Mo. banc 2000);
State v. Graham, 916 SW.2d 434 (Mo. App. E.D. 1996);

State v. Cooksey, 805 SW.2d 709 (Mo. App. W.D. 1991);

State v. Dunlap, 706 SW.2d 272 (Mo. App. E.D. 1986).



THE TRIAL COURT DID NOT PLAINLY ERR IN SUBMITTING TO THE JURY
INSTRUCTION NO. 6, THE VERDICT DIRECTOR FOR MURDER IN THE SECOND
DEGREE, WHICH ERRONEOUSLY INCLUDED A PARAGRAPH ON SUDDEN
PASSION BECAUSE THE APPELLANT DID NOT SUFFER MANIFEST PREJUDICE
ASA RESULT OF THISINSTRUCTION IN THAT THE APPELLANT WASCONVICTED
OF MURDER IN THE FIRST DEGREE AND IN THAT THE INSTRUCTION
CORRECTLY STATED THE ELEMENTS OF MURDER IN THE SECOND DEGREE

AND DID NOT PREVENT A CONVICTION OF SUCH OFFENSE.

State v. Beeler, 12 SW.3d 254 (Mo. banc 2000);

State v. Hornbuckle, 769 SW.2d 89 (Mo. banc), cert. denied 493 U.S. 860 (1989);

State v. Richards, 795 SW.2d 428 (Mo. App. E.D. 1990);

Saev. Livinggon 801 SW.2d 344 (Mo. banc 1990);

Section 565.020, RSMo 1994;

Section 565.021, RSMo 1994.



.

THE TRIAL COURT DID NOT ERR IN ADMITTING INTO EVIDENCE STATE'SEXHIBITS 28
AND 29, RAP LYRICS FOUND ON THE APPELLANT'S REFRIGERATOR DURING A SEARCH OF HIS
TRAILER, BECAUSE THESE LYRICSWERE RELEVANT AND MATERIAL IN THAT THEY REBUTTED
THE APPELLANT'S OWN TESTIMONY AS TO HIS PEACEABLE AND NON-VIOLENT NATURE. IN
ANY EVENT, THE APPELLANT HASFAILED TO ESTABLISH THAT HE WAS PREJUDICED BY THE
ADMISSION OF THESE EXHIBITSAS THE EVIDENCE OF HISGUILT WAS OVERWHELMING.
State v. Aye, 927 SW.2d 951 (Mo. App. E.D. 1996);

State v. Martinelli, 927 SW.2d 424 (Mo. App. E.D. 1998);

State v. Pierce, 932 SW.2d 425 (Mo. App. E.D. 1996);
State v. Crump, 986 S.W.2d 180 (Mo. App. E.D. 1999);
Supreme Court Rule 30.27;

Supreme Court Rule 83.08.

V.
THE TRIAL COURT DID NOT ERR IN OVERRULING THE APPELLANT'S MOTION TO
SUPPRESS AND IN ADMITTING INTO EVIDENCE 9MM SHELL CASINGS AND RAP LYRICS FOUND
IN THE APPELLANT'STRAILER AND HISSTATEMENTSTO THE POLICE FOLLOWING HIS ARREST

BECAUSE THE EVIDENCE AND STATEMENTS WERE PROCURED PURSUANT TO A VALID
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WARRANT IN THAT THE AFFIDAVIT IN SUPPORT OF THE SEARCH WARRANT WAS SUFFICIENT

TO ESTABLISH PROBABLE CAUSE TO BELIEVE THAT EVIDENCE OF WRONGDOING WOULD BE

FOUND IN THE APPELLANT'S TRAILER. FURTHER, ALTHOUGH THE RAP LYRICS WERE NOT

LISTED AS AN ITEM TO BE SEIZED IN THE WARRANT THEY WERE LAWFULLY SEIZED AND

ADMISSBLE IN THAT THEY WERE IN PLAIN VIEW WHERE THE OFFICERS HAD A LAWFUL

RIGHT TO BE.

MOREOVER, EVEN IF THE SEARCH WARRANT WASNOT VALID THE SEIZED ITEMSWERE

ADMISSBLE UNDER THE GOOD FAITH EXCEPTION TO THE EXCLUSIONARY RULE AND THE

STATEMENTSWERE SUFFICIENTLY ATTENUATED FROM THE ALLEGEDLY ILLEGAL SEARCH.

IN ANY EVENT, THE APPELLANT HASFAILED TO ESTABLISH THAT HE WAS PREJUDICED

AS A RESULT OF THE ADMISSION OF THE EVIDENCE AND STATEMENTS RECOVERED AS A

RESULT OF THE SEARCH.

State v. Blankenship, 830 SW.2d 1 (Mo. banc 1992);

State v. Dawson, 985 SW.2d 941 (Mo. App. W.D. 1999);

State v. Ard, 11 SW.3d 820 (Mo. App. S.D. 2000);

State v. Brown, 708 SW.2d 140 (Mo. banc 1986).
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ARGUMENT

THE TRIAL COURT DID NOT PLAINLY ERR IN SUBMITTING TO THE JURY INSTRUCTIONS
NO. 5 AND 6, THE VERDICT DIRECTORS FOR MURDER IN THE FIRST AND SECOND DEGREES,
BECAUSE ALTHOUGH THESE INSTRUCTIONS ERRONEOUSLY FAILED TO CROSS REFERENCE
INSTRUCTION NO. 10, THE SELF-DEFENSE INSTRUCTION, THEY DID NOT CAUSE THE APPELLANT
TO SUFFER MANIFEST INJUSTICE IN THAT THE INSTRUCTIONS DID NOT SO MISDIRECT THE
JURY THAT IT ISAPPARENT THAT THE ERRORS AFFECTED THE VERDICT.

In hisfirst point on apped, the appellant clams that the tria court plainly erred in giving Instructions
No. 5 and 6, the verdict directors for murder in the first degree and murder in the second degree, to the jury
(App. Sub. Br. 21). In making this claim, the gppellant argues that the instructions did not follow the Missouri
Approved Crimind Instructions in that both instructions failed to cross reference Instruction No. 10, his salf
defense ingtruction (App. Sub. Br. 21). He further argues that he was thereby prejudiced because the verdict

directors purported to cover the entire case but ignored his theory of defense (App. Sub. Br. 21).
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The gppellant concedes that he did not object to Instructions No. 5 and 6 on the grounds asserted here
and did not include this claim in his motion for new trial (App. Sub. Br. 27). As such, he requests plain error
review pursuant to Supreme Court Rule 30.20 (App. Sub. Br. 27). Plain error review, however, should be
used sparingly and should not be used to justify the review of every claim of error that has not been properly
preserved for appellate review. Statev. Fairow, 991 SW.2d 712, 715 (Mo. App. E.D. 1999).

A clam should be reviewed for plain error only where it facidly establishes grounds for believing that
manifest injustice or amiscarriage of justice has resulted. 1d. If the court exercises its discretion and reviews
for plain error, the appellant has the burden of demonstrating not only that the trial court erred but that the
error so substantially impacted upon his fundamental rights that manifest injustice or a miscarriage of justice

will result if the error is left uncorrected. State v. Hornbuckle, 769 SW.2d 89, 93 (Mo. banc), cert. denied

493 U.S. 860 (1989). "Rdief under plain error, therefore, requires that appellant go beyond a mere showing
of demonstrable prejudice to show manifest injustice affecting his substantia rights.” 1d. Further, for
instructiona error to riseto the level of plain error, it must be clear that the tria court so misdirected the jury
or failed to instruct the jury that it is apparent that the error affected the verdict. State v. Bedler, 12 SW.3d
294, 300 (Mo. banc 2000).

Here, the appellant claims that the trial court erred by failing to cross-reference his self defense
instruction in the verdict directors for murder in the first degree and murder in the second degree as required
by the Notes on Use to MAI-CR 304.02 and 306.06. Thetrial court submitted Instruction No. 5, the verdict
director for murder in the first degree, which provided as follows:

Asto Count I, if you find and believe from the evidence beyond a reasonable doubt:
Firg, that on or about November 10, 1998, in the County of Monroe, State of
Missouri, the defendant caused the deeth of Eric Cooper by shooting him with a handgun, and

Second, that defendant knew that his conduct was practically certain to cause the
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death of Eric Cooper, and

Third, that defendant did so after deliberation, which means coal reflection upon the
matter for any length of time no matter how brief,

then you will find the defendant guilty under Count | of murder in the first degree.

However, unless you find and believe from the evidence beyond a reasonable doubt
each and dl of these propositions, you mugt find the defendant not guilty of murder in the first
degree.

If you do find the defendant guilty under Count | of murder in the first degree, you
are to assess and declare the punishment at imprisonment for life without digibility for
probation or parole.

(L.F. 47). The tria court also submitted Instruction No. 6, the verdict director for murder in the second
degree, which provided as follows:

Asto Count I, if you do not find the defendant guilty of murder in the first degree,
you must consider whether he is guilty of murder in the second degree.

Asto Count I, if you find and believe from the evidence beyond a reasonable doulbt:

Firg, that on or about November 10, 1998, in the County of Monroe, State of
Missouri, the defendant caused the desth of Eric Cooper by shooting him with a handgun, and

Second, that defendant knew that his conduct was practically certain to cause the
death of Eric Cooper, and

Third, that defendant did not do so under the influence of sudden passion arising from
adequate cause,

then you will find the defendant guilty under Count | of murder in the second degree.

However, unless you find and believe from the evidence beyond a reasonable doubt
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each and dl of these propositions, you must find the defendant not guilty of murder in the

second degree.
As used in thisingtruction, the term "sudden passion” means passion directly caused

by and arising out of provocation by Eric Cooper which passion arose a the time of the

offense and was not solely the result of former provocation. The term "adequate cause”

means cause that would reasonably produce a degree of passion in a person of ordinary

temperament sufficient to substantialy impair an ordinary person's capacity for self-control.

If you do find the defendant guilty under Count | of murder in the second degree, you
will assess and declare one of the following punishments:
1. Life imprisonment
2. Imprisonment for aterm of yearsfixed by you, but not less than ten years and not
to exceed thirty years.
(L.F. 48).

The appellant correctly asserts that the Notes on Use for MAI-CR3d 304.02 and 306.06 require the
inclusion of language cross-referencing the verdict director where a special negative defense, such as self
defense, is submitted to the jury. The verdict directors here admittedly did not do so.

Given the circumstances of this case, however, there is no reason to believe that the jury was
misdirected by the instructions that were submitted or that the submitted instructions failed to adequately
ingtruct the jury. Thisis because the jury was, in fact, provided with an instruction on self-defense (L.F. 52).

The trid court gave the jury Instruction No. 10, an instruction on self defense submitted by the appellant,

which provided as follows:

PART A
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One of theissues in this case is whether the use of force by the defendant against
Eric Cooper was in self-defense. In this state, the use of force including the use of deadly
force to protect onesalf from harm is lawful in certain Situations.

In order for a person lawfully to use force in self-defense, he must reasonably
believe he is in imminent danger of harm from the other person. He need not be in actual
danger but he must have a reasonable belief that he isin such danger.

If he has such a belief, he is then permitted to use that amount of force that he
reasonably believes to be necessary to protect himself.

But a person is not permitted to use deadly force, that is, force that he knows will
create a substantia risk of causing death or serious physica injury, unless he reasonably
believes heisin imminent danger of desth or serious physicd injury.

And even then, aperson may use deadly force only if he reasonably believesthe use
of such force is necessary to protect himself.

As used in this instruction, the term "reasonable belief" means a belief based on
reasonable grounds, that is, grounds which could lead a reasonable person in the same
Stuation to the same belief. This depends upon how the facts reasonably appeared. It does
not depend upon whether the belief turned out to be true or false.

PART B

On theissue of self-defensein this case, you are instructed as follows:

If the defendant reasonably believed he was in imminent danger of death from the
acts of Eric Cooper and he reasonably believed that the use of deadly force was necessary
to defend himself, then he acted in lawful self-defense.

The State has the burden of proving beyond a reasonable doubt that the defendant

16



did not act in lawful self-defense. Unless you find beyond a reasonable doubt that the
defendant did not act in lawful self-defense, you must find the defendant not guilty. Asused
in this ingtruction, the term "serious physica injury” means physica injury that crestes a
substantial risk of death or that causes serious physical disfigurement or protracted loss or
impai rment.
(L.F.52). Thisingtruction clearly stated, even without a cross-reference in the verdict directors, that the jury
could not find the gppellant guilty unless it found, beyond a reasonable doubt, that he did not act in sef-

defense. Thejury is presumed to read and follow al of the instructions submitted. State v. Graham, 916

SW.2d 434, 436 (Mo. App. E.D. 1996). In light of this, it is impossible for the defendant to argue that a
manifest injustice occurred.

The instant case is identical to State v. Cooksey, 805 SW.2d 709, 710-11 (Mo. App. W.D.

1991), and Sate v. Dunlap, 706 SW.2d 272, 277 (Mo. App. E.D. 1986). In each of those cases, the
court found that the failure to cross reference a defense indruction was indeed error.  Cooksey, 805
SW.2d a 711; Dunlgp 706 SW.2d & 277. However, in eech of those cases, the court concluded thet
the defendant had failed to show that the error was S0 preudicid as to rise to the leve of plain error
requiring reversd. Cooksey, 805 SW.2d at 711; Dunlgp, 706 SW.2d a 277. In both cases, the court
noted that defense counsd had argued ther theories of defensein thar dosing arguments. Cooksey, 805

SW.2d a 711; Dunlgp, 706 SW.2d a 277.

Here, the appellant's defense counsal specifically argued self-defense to the jury and specificaly
referenced Instruction No. 10 (Tr. 2:347-55). In this respect, a review of the transcript reveds that the
appdl lant’ s defense counsal argued as follows:

The police asked him what happened. He said, | think it was the highway patrol, that

17



he shot Eric. He indicated to officer, to Sergeant Platte, he shot him because the guy was

threatening him. Right?

Now, I’'m going to go back to the technical stuff again here. Thisisinstruction—my
copy of Instruction No. 10. And you'll read this, this has to do with self-defense, and
somewhere just above part B it says as used in this instruction, the term reasonable belief,
in the same-reasonable belief means a belief based upon reasonable grounds, that is grounds
which could lead a reasonable person in the same situation to the same belief. Whether that
belief turned out to be true or false.

If it was reasonable for Nate to believe that this guy was about to kill him, not beat
him up, not hurt him, not maim him, kill him, he aways threatened to kill him, threastened to
kill him if it was reasonable for him to believe that this guy was about to kill him, whether that
belief turned out to be true or false.

Now, | want to point out another section in part B. There it Sates, now, you dready
know that the State has the burden of proving first degree murder. The burden, it's a burden,
it'sa, you know, it'saburden. That’sthe way the law isin the State of Missouri and al of
the United States. Except maybe Texas.

The State has the burden—’ m reading part B—has the burden of proving beyond a
reasonable doubt that the defendant did not act in lawful self-defense. The State has the
burden of proving beyond a reasonable doubt that the defendant did not act in lawful self-
defense. Did not act. So that's two burdens.

Reasonable doubt. Unless you find beyond a reasonable doubt that the defendant

did not act in lawful self-defense, you must find the defendant—you must—you must find the

18



defendant not guilty. Y ou must, and each and every one of you suggested to the Court—took

an oath and told the Court you would follow these instructions.

And I’'m suggesting to you because you are the sole determiners of the factsand I'm
only telling you the way | seeit, and that is that the State has not met ether of these burdens.

There' s reasonable doubt with respect to first degree murder, he's already thrown out his
opinion with respect to second degree murder. And the State has not proved to you that it
was not self-defense.

(Tr. 22347, 349-52).

The prosecutor aso specificaly referenced Instruction No. 10 and discussed salf defense in both his
opening and closing arguments (Tr. 2:3338-39, 356-57). In this respect, the record reflects that the prosecutor
made the following argument:

That gentleman over there knows that Eric never ever in hiswhole life carried out
athreat. He may have made afew. | don’'t know, you certainly can’t believe this crew of
witnesses, but he may have made a few, but he never ever carried them out. He never
sought out the defendant, he never followed the defendant, he never cut him. He never did
anything to the defendant, except perhaps if you choose to believe these witnesses, make a
few threats.

So take that Ingtruction No. 10, self-defense, and just tossit out of the way, because
you know when you read it carefully there was no way he could have believed he was in
eminent [sic] danger at the point that he came out of that house and went down to that car
where he didn’t belong. No way he could have believed he had to kill Eric when awegpon
was never ever, ever seen, displayed, or shown. So throw away Instruction 10 and let’s

worry about not what wasn't there but what was.
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This Ingruction No. 10 is a sdf-defense ingtruction. 1t talks about reasonable people

feding like they had an eminent [sic] danger of substantial—of deasth. Eminent danger,

reasonable people, death.

Now, that is not a he needed killing defense. The law does not recognize he needed
killing as areason to kill anybody. The law aso does not recognize peremptory [Sic] strikes.
If one person just flat doesn’'t care for another person, or even if one person made aton of

threats againgt another person, you are not entitled by law to go out and kill them, to rub them

out, to take them off the face of the earth. Only if you believe there is an immediate eminent

[sic] threat to your life that can only be answered by use of a deadly weapon. And that’s

smply not here ladies and gentlemen.

(Tr. 2:338-39, 356).

These arguments by both the prosecutor and defense counsel made clear to the jury that it must find
the gppellant not guilty if it believed his clam of sdf-defense. No jury, having heard these arguments and reed
the instructions submitted here, which plainly set forth that the state was required to prove that the appellant
did not act in sdlf-defense, could have been confused into believing that it could convict the gppellant of murder
in the first degree even if it believed that he acted in self-defense. Although the appellant agues that the jury
could have found him guilty before it ever considered self defense (App. Sub. Br. 29), he has failed to show
in any way that the jury was elther unaware of his self defense ingtruction or failed to useit in its deliberations.
Cooksey, 805 SW.2d at 711. As such, the failure to cross-reference the self defense instruction in the

verdict directors for murder in the first and second degrees did not so misdirect the jury asto rise to the level
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of plain error. Bedler, 12 SW.3d a 300; Cooksey, 805 SW.2d a 710-11; Dunlap, 706 SW.2d & 277.2

Because it isnot goparent from the record here thet the eror in failing to crossreference Indruction
No. 10 in the verdict directors effected the jury’ s verdict, the gopdlant hasfalled to show that he suffered
meanifes injustice as a result of these indructions Thus, the trid court did not plainly err in submitting

Ingructions 5 and 6 to the jury, and the gopdlant’ sfirg point on goped mud fail.

> The appellant cites three cases, State v. Cook, 727 SW.2d 413 (Mo. App. W.D. 1987), State v.
McClure, 632 SW.2d 314 (Mo. App. S.D. 1982), and State v. Foster, 631 S\W.2d 672 (Mo. App. E.D.
1982), to support his claim that the failure to cross-reference his self defense instruction was reversible
error. Inal of these cases, however, the claims were properly preserved for review. Cook, 727 SW.2d
at 415, McClure, 632 SW.2d at 316, Foster, 631 SW.2d at 674. As such, the courts in those cases were

reviewing for mere error, not plain error as this Court must do.

21



.

THE TRIAL COURT DID NOT PLAINLY ERR IN SUBMITTING TO THE JURY
INSTRUCTION NO. 6, THE VERDICT DIRECTOR FOR MURDER IN THE SECOND
DEGREE, WHICH ERRONEOUSLY INCLUDED A PARAGRAPH ON SUDDEN
PASSION BECAUSE THE APPELLANT DID NOT SUFFER MANIFEST PREJUDICE
ASA RESULT OF THISINSTRUCTION IN THAT THE APPELLANT WASCONVICTED

OF MURDER IN THE FIRST DEGREE AND IN THAT THE INSTRUCTION
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CORRECTLY STATED THE ELEMENTS OF MURDER IN THE SECOND DEGREE
AND DID NOT PREVENT A CONVICTION OF SUCH OFFENSE.

In his second paint on gpped, the gopdlant dams that the trid court planly erred in giving
Ingruction No. 6, the verdict director for murder in the sscond degree (App. Sub. Br. 30). Inmeking this
dam, he arguesthat the ingruction induded a paragrgph reguiring the jury to find that he did not act under
the influence of sudden passion in killing Cooper dthough no indruction on voluntary mandaughter was
given (App. Sub. Br. 30). Hefurther arguesthat he was thereby prejudiced because the jury wias confused
by this indruction in light of the dosng arguments of both the prosecutor and defense counsd which
described murder in the second degree as a hot-blooded act (App. Sub. Br. 30).

The appellant concedes that he did not object to Instruction No. 6 on the grounds asserted here and
did not include this claim in his motion for new tria (App. Sub. Br. 32). As such, he requests plain error
review pursuant to Supreme Court Rule 30.20 (App. Sub. Br. 32). Plain error review, however, should be
used sparingly and should not be used to justify the review of every claim of error that has not been properly
preserved for appellate review. State v. Fairow, 991 SW.2d 712, 715 (Mo. App. E.D. 1999).

A clam should be reviewed for plain error only where it facidly establishes grounds for believing that
manifest injustice or amiscarriage of justice has resulted. 1d. If the court exercises its discretion and reviews
for plain error, the appellant has the burden of demonstrating not only that the trial court erred but that the

error so substantially impacted upon his fundamental rights that manifest injustice or a miscarriage of justice

will result if the error is left uncorrected. State v. Hornbuckle, 769 SW.2d 89, 93 (Mo. banc), cert. denied

493 U.S. 860 (1989). "Réief under plain error, therefore, requires that appellant go beyond a mere showing
of demonstrable prejudice to show manifest injustice affecting his substantia rights.” 1d. Further, for

instructiona error to riseto the level of plain error, it must be clear that the tria court so misdirected the jury
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or failed to instruct the jury that it is apparent that the error affected the verdict. State v. Bedler, 12 SW.3d
294, 300 (Mo. banc 2000).

Here, the trial court submitted to the jury Instruction No. 6, the verdict director for murder in the
second degree, which provided as follows:

Asto Count I, if you do not find the defendant guilty of murder in the first degree,
you must consider whether he is guilty of murder in the second degree.

Asto Count I, if you find and believe from the evidence beyond a reasonable doubt:

Firg, that on or about November 10, 1998, in the County of Monroe, State of
Missouri, the defendant caused the desth of Eric Cooper by shooting him with a handgun, and

Second, that defendant knew that his conduct was practically certain to cause the
death of Eric Cooper, and

Third, that defendant did not do so under the influence of sudden passion arising from
adequate cause,

then you will find the defendant guilty under Count | of murder in the second degree.

However, unless you find and believe from the evidence beyond a reasonable doubt
each and dl of these propositions, you must find the defendant not guilty of murder in the
second degree.

As used in thisingtruction, the term "sudden passion” means passion directly caused
by and arising out of provocation by Eric Cooper which passion arose a the time of the
offense and was not solely the result of former provocation. The term "adequate cause”
means cause that would reasonably produce a degree of passion in a person of ordinary
temperament sufficient to substantialy impair an ordinary person's capacity for self-control.

If you do find the defendant guilty under Count | of murder in the second degree, you
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will assess and declare one of the following punishments:

1. Life imprisonment

2. Imprisonment for aterm of yearsfixed by you, but not less than ten years and not
to exceed thirty years.

(L.F. 48). The gppdlant dams thet this indruction was erroneous due to the indugon of  the third
peragraph which indructed the jury thet it could only find him guilty of murder in the second degree if it
found that he did not act under the influence of sudden passion (App. Sub. Br. 36). The gopdlant argues
thet this paragraph should be induded in a second degree murder ingruction only where an indruction on
voluntary mandaughter is aso submitted to the jury, which was nat the case here (App. Sub. Br. 33). The
aopdlant further argues thet this indruction confused the jury, as evidenced by a note regarding this
paragragph that it sent to the trid court during ddiberations, and causad it to convict him of the higher
offense, murder in the first degree (App. Sub. Br. 33).

It iswel sattled thet a defendant cannat complain of indructiond error rdating to an offense for

which hewas nat convidied. Statev. Richards, 795 S\W.2d 428, 433 (Mo. App. E.D. 1990); Stae v.

Blackmon 664 SW.2d 644, 650 (Mo. App. SD. 1984); Saev. Manning, 664 SW.2d 605, 608 (Mo.

App. ED. 1984). Thisisbecauseindructiond eror warrants reversd only where the defendant has been
prejudiced. Richards, 795 SW.2d at 433.

Here, the gopdlant was nat convicted of murder in the second degree as submitted in Ingtruction
No. 6. Rather, he was convicted of murder in the firgt degree as submitted in Indruction No. 5. As such,
heisnot entitied to complain about any eror in Indruction No. 6, and hisdaim mud fall. Richards 795

SW.2d a 433; Blackmon, 664 SW.2d at 650; Maming, 664 S.W.2d at 608.
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Even assuming, arguendo, that the appellant is entitled to complain of error in an instruction for an
offense of which he was not convicted, he is till not entitled to any relief on his claim. This is because
athough Instruction No. 6 did erroneously include the sudden passion paragraph, it did not misstate the law
of murder in the second degree or lessen the Stat€'s burden of proof. Rather, this instruction actualy
increased the State's burden by requiring it to prove a fact that was not an element of the crime. A jury
instruction that puts an additional burden on the State beyond that which islegaly required to establish guilt

isnot prgjudicial to a defendant. State v. Livingston, 801 SW.2d 344, 350 (Mo. banc 1990); see dlso State

v. Strughald, 973 SW.2d 876, 889 (Mo. App. E.D. 1998).

Further, while the instruction here did include an unnecessary paragraph, the instruction was till
technically correct. The instruction correctly stated the law of murder in the second degree and correctly
stated that the appellant committed this offense if he did not act under the influence of sudden passion. §
565.021, RSMo 1994. Moreover, athough the gppellant claims that both the prosecutor and defense counsel
misstated the law by arguing that murder in the second degree was a hot-blooded act (App. Sub. Br. 30),
these statements were, in fact, correct. The absence of deliberation, or cool reflection upon the matter for
any length of time no matter how brief, is what separates murder in the first degree from murder in the second
degree. 88 565.020, 565.021, RSMo 1994. Thus, murder in the second degree can be a hot- blooded,
spontaneous act as described by both the prosecutor and defense counsel (Tr. 2:336, 340, 344).

The appdlant claims, however, that the jury was confused by the instruction here when read in light
of the closing arguments of both the prosecutor and defense counsel wherein they argued that murder in the
second degree was a hot-blooded act (Tr. 2:336, 340, 344). In making this claim, he points to a question sent
by the jury to the trid court during ddliberations in which the jury asked whether Instruction No. 6 was proper
in stating that the appellant committed murder in the second degree if he was not acting under the influence

of sudden passion when he killed Cooper (Supp. L.F. 1). In response, the tria court sent the jury a note
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stating that it had to be guided by the instructions previoudy given (Tr. 2.370).  The appellant claims that
this question indicated that the jury was mided by the closing arguments and believed that murder in the
second degree was equivaent to acting under the influence of sudden passion (App. Sub. Br. 36). The
appellant further claims that the inclusion of the sudden passion paragraph in the second degree verdict
director prevented the jury from convicting him of only murder in the second degree (App. Sub. Br. 36).

The note sent by the jury to the trid court here, however, did not indicate any confusion on the part
of the jury when it decided the case. It merely indicated that the jury had carefully read and considered
Instruction No. 6 and wanted to ensure that the language was correct. Moreover, even if the jury was
confused by theingtruction in light of the closing arguments, any such confusion was cured by the tria court’s
response to the question indicating that the instruction was a correct statement of the law and that the jury
should by guided by that instruction. Nothing in that instruction prevented the jury from considering murder
in the second degree.

In any event, the appellant has smply failed to show that he was pregjudiced by the erroneous
ingtruction. To convict the appellant of murder in the first degree, the jury necessarily had to find that found
that he acted with deliberation, 8 565.020, RSMo 1994, thereby regjecting any claim that he was guilty only of
a hot-blooded killing or even akilling arising from sudden passion.

Further, athough the failure to object to an instruction at trial does not preclude appellate review, the
falure to object is afactor to be considered in determining prejudice. Livingston, 801 SW.2d at 349. Here,
not only did the appelant fail to object to Instruction No. 6 prior to its submission to the jury, he did not even
object or attempt to correct the instruction when the error was made apparent by the jury’s question (Tr.
2:322-31, 368-70). This shows that the gppellant’ s defense counsel did not believe that the error in the verdict
director was unduly prejudicia to the appellant under the circumstances of thiscase. Thus, it is clear that the

instruction here did not so misdirect the jury asto riseto the level of plain error. Bedler, 12 SW.3d at 300.
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For these reasons, the trid court did not plainly err in submitting Instruction No. 6 to the jury, and the

gppellant's second point must fail.

1.
THE TRIAL COURT DID NOT ERR IN ADMITTING INTO EVIDENCE STATE'SEXHIBITS 28
AND 29, RAP LYRICS FOUND ON THE APPELLANT'S REFRIGERATOR DURING A SEARCH OF HIS

TRAILER OR IN ALLOWING THE PROSECUTOR TO READ THESE LYRICSTO THE JURY BECAUSE
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THE LYRICS WERE RELEVANT AND MATERIAL IN THAT THEY REBUTTED THE APPELLANT'S

OWN TESTIMONY ASTO HIS PEACEABLE AND NON-VIOLENT NATURE. IN ANY EVENT, THE
APPELLANT HASFAILED TO ESTABLISH THAT HE WAS PREJUDICED BY THE
ADMISSION OF THESE EXHIBITS AS THE EVIDENCE OF HIS GUILT WAS

OVERWHELMING.

In hisorigind brief filed in the Missouri Court of Appeds, Eastern Didtrict, the appellant claimed that
the trid court erred in admitting into evidence and alowing the prosecutor to read State’' s Exhibits 28 and 29,
rap lyrics found on the appellant's refrigerator during a search of his trailer (App. Br. 37). In making this
clam, the appellant argued that the lyrics were irrelevant in that they did not rebut his testimony that he was
a peaceable person (App. Br. 37). He further argued that the lyrics were unduly prejudicial due to their
profane and violent content and may have caused the jury to convict him because he was bad person rather
than because he was guilty of murder in the first degree (App. Br. 37).

A trid court is generdly vested with broad discretion in the admission of evidence. State v. Hall,

982 SW.2d 675, 680 (Mo. banc 1998), cert. denied 526 U.S. 1151 (1999); Saev. Srughold, 973 SW.2d

876, 887 (Mo. App. E.D. 1998). Absent adear abuse of thet discretion, this court should not interfere
withitsruling. Srughald, 973 SW.2d a 887. An abuse of discretion occurs only where the ruling of the

trid ocourt dearly offendsthelogic of the circumstances or gopears arbitrary and unreasongble. 1d.

A. Exhibits 28 and 29 Were Relevant to Rebut the Appdlant’s Testimony

as to his Peaceable Nature

In claming that the rap lyrics were irrdlevant, the appellant argued that they had no tendency to prove
any matter at issue and could not help the jury to determine any disputed fact (App. Br. 37). He further

argued that the probative value of the rap lyrics was outweighed by their prgjudicia effect in that the lyrics
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contained obscene language and graphic descriptions of sex and violence (App. Br. 35-36). As such, he
claimed that the rap lyrics were inadmissible (App. Br. 35). This claim iswithout merit.

At trid, the gppellant tetified in his own behdf and stated that he went to Smith’s house on the night
of the murder hoping to resolve a prior incident (Tr. 2:204-05). He aso stated that fighting was not the way
he normally resolved static or tension and that fighting was not the way that he went about things (Tr. 2:205).

On cross examination, the appellant testified that whenever he is not getting along with someone he tries to
make it better and tries to make peace (Tr. 2:272). On redirect, the appellant testified that he was more of
alover than afighter (Tr. 2:299).

To rebut the appellant’s testimony as to his peaceable nature and the way he intended to resolve the
situation with Cooper, the prosecutor introduced into evidence State's Exhibits 28 and 29, handwritten rap
lyrics that were hanging on the refrigerator in the appellant'strailer (Tr. 2:290-92). The prosecutor aso read
the lyricsto the jury (Tr. 2:292). The lyrics were as follows:

You tried to fuck with my riches, that's why yo ass got took out. | kicked in yo doe

nigga with my thing in my mouth cause we handle out business nigga from way down south

and if you ain't about it nigga you less seen then arain valley drout because the deer niggas

aint playing when they run over you with a strap and aint talkin bullshit nigga down south we

don't play around like that.

We come fully equipped with AK's, Tec-9's and Mac 11's. | hope you prayed the

night before cause you on a quick trip to heaven and if you think I'm playing nigga with this

gamethat | spit I'l take your life niggaand be at your crip fuckin you bitch. So if you do now

shit yet you don't fuck with the nigga riches or you'll end up in a pine box right along with

those snitches riches, riches nigga what riches, you can't fuck with my riches.

(Tr. 2:292-93, State's Exhibits 28 and 29). In arguing that these exhibits were admissible, the prosecutor stated
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that they represented a violent attitude toward life which contradicted the statements the appellant made on
direct about being a peace-loving person (Tr. 2:289-90).

Generdly, evidence isadmissibleif it is both logicadly and legdly rdevant. State v. Aye, 927 SW.2d
951, 956 (Mo. App. E.D. 1996). Evidenceislogicaly relevant if it tends to prove or disprove afact in issue
or if it corroborates evidence that is relevant and bears on a principal issue. Strughold, 973 SW.2d at 887.

Evidence is legally relevant when its probative value outweighs its prejudicial effect. State v. Evans, 992
S\W.2d 275, 287 (Mo. App. S.D. 1999).

Here, the appellant testified that he was a peaceful and non-violent person thereby placing his
alegedly peaceful nature at issue. The fact that the appellant had rap lyrics espousing killing and violence
hanging prominently on his refrigerator tended to refute this testimony. Thisfact aso tended to prove that the
appellant glorified violence and rebutted his testimony that he preferred to resolve difficulties peacefully. As
such, the lyrics were logicaly relevant.

The probative vaue of the lyrics aso outweighed their prejudicia effect. A review of therap lyrics
revedls that although they do contain obscene language and violent themes, they are largely nonsensical. It
is difficult to see how the appdllant was prejudiced by the introduction of these lyrics especidly in light of the
fact that he admitted that he shot and killed Cooper (Tr. 2:253-55). As such, the rap lyrics were also legally
relevant. Thus, the tria court did not err in admitting into evidence State’ s Exhibits 28 and 29.

B. The Appdlant Has Altered the Basis of His Claim

In his subgtitute brief filed in this Court, the appellant has raised for the first time the claim that the
rap lyrics were inadmissible as they were evidence of specific acts or conduct (App. Sub. Br. 38). In making
this claim, he argues that even if he put his reputation as a peaceable person at issue the State was alowed
to rebut this testimony only with testimony as to his poor reputation for peacefulness (App. Sub. Br. 38). He

further argues that the rap lyrics were evidence of uncharged misconduct that was unduly prejudicia (App.
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Sub. Br. 41-42).

Supreme Court Rule 83.08(b), applicable to this case pursuant to Rule 30.27, authorizes the filing of
subgtitute briefs in a case that has been transferred to this Court after opinion. The rule provides, in pertinent
part, as follows:

A party may file a substitute brief in this Court. The substitute brief shall conform

with Rule 84.04, shdl include dl clamsthe party desires this Court to review, shall not alter

the basis of any claim that was raised in the court of appeals brief, and shal not

incorporate by reference any materia from the court of appeals brief.

(Emphasis added). Here, a review of both the appellant’s origina and substitute briefs reveals that the
appellant has made claims in this Court regarding the introduction of the rap lyrics which were not presented
to the court of appeals. As such, he did, in fact, alter the basis of his claim that the tria court erred in
admitting State' s Exhibits 28 and 29 into evidence. Because the gppellant has impermissibly dtered the basis
of hisclamsin his brief here, this Court should disregard the appdlant’s new clams and limit its review to the
clamsinitialy raised in the court of appeds. Supreme Court Rule 83.08(b).

Even if this court chooses to review the appellant’s new claim that the rap lyrics were inadmissible
because they were evidence of specific acts or conduct, the appellant is still not entitled to any relief. This
is because where a defendant has injected an inadmissible issue into a case, the State is also alowed to admit
otherwise inadmissible evidence in order to explain or counteract a negative inference raised by such issue.
State v. Pierce, 932 SW.2d 425, 431 (Mo. App. E.D. 1996).

In amurder trid, a defendant may show his good reputation only with evidence of his reputation in

the community as a peaceable and law-abiding citizen. State v. Martindli, 972 SW.2d 424, 435 (Mo. App.

E.D. 1998); see d'so State v. Manning, 682 SW.2d 127, 130-31 (Mo. App. E.D. 1984); State v. Hayes, 295

SW.2d 791, 793 (Mo. 1927). Here, the appellant did not merely present evidence as to his good reputation
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in the community for peacefulness and non-violence. Rather, he injected the issue of his peaceful nature into
the case by testifying specificaly that he did not like to resolve problems with violence and that he went to
Smith’strailer on the night of the murder to attempt to peacefully resolve a Situation with Cooper (Tr. 2:204-
05). Thistestimony was not relevant or admissible.

Because the appellant injected the issue of his peaceful nature into the case with inadmissible
evidence, the State was alowed to counteract this testimony with otherwise inadmissible evidence. Pierce,
932 SW.2d at 431. Moreover, because the appdllant did not limit himsalf to evidence of his good reputation
in the community, the State was likewise not restricted to only putting on evidence regarding his bad
reputation. Thus, thetria court did not err in admitting into evidence State’' s Exhibits 28 and 29.

C. The Appdlant Was Not Prejudiced by the Admission of the Lyrics

In any event, the appdlant is smply not entitled to relief on his clams. This is because in matters
involving the admission of evidence, an appdllate court reviews not only for error but also for prgudice. State
v. Crump, 986 S.W.2d 180, 188 (Mo. App. E.D. 1999). An appellate court should reverse a conviction based
on atria court's erroneous admission of evidence only if the error was so prejudicia that it deprived the
defendant of afair trial. 1d. Such pregjudice will only be found if there is a reasonable probability that in the

absence of the erroneously admitted evidence, the verdict would have been different. State v. Hanway, 973

S.\W.2d 892, 897 (Mo. App. W.D. 1998).

Here, the evidence of the appellant's guilt was overwhelming. At trial, the appellant admitted to
shooting the victim (Tr. 2:253-55). The evidence showed that after the victim walked outside to go home, the
gppellant a'so went outside, retrieved a gun, walked up to the victim, and shot him in the head (Tr. 1:335-39).

This evidence clearly established that the appellant knowingly killed the victim after deliberation. As such,
the appellant has failed to show that the admission into evidence of the brief and largely nonsensicdl rap lyrics

had any effect on the verdict or that he was thereby prejudiced. Crump, 986 SW.2d at 188; Hanway, 973
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SW.2d at 897.

Because the rap lyrics were properly admitted to rebut the gppellant's testimony as to his peace-loving
nature, and in any event, the appelant failed to show that he was prejudiced by their admission, the tria court
did not err in admitting the lyrics into evidence or in alowing the prosecutor to read them to the jury. Thus,

the appelant's third point on appeal mut fail.



THE TRIAL COURT DID NOT ERR IN OVERRULING THE APPELLANT'S MOTION TO
SUPPRESS AND IN ADMITTING INTO EVIDENCE OMM SHELL CASINGS AND RAP LYRICS FOUND
IN THE APPELLANT'STRAILER AND HISSTATEMENTSTO THE POLICE FOLLOWING HIS ARREST
BECAUSE THE EVIDENCE AND STATEMENTS WERE PROCURED PURSUANT TO A VALID
WARRANT IN THAT THE AFFIDAVIT IN SUPPORT OF THE SEARCH WARRANT WAS SUFFICIENT
TO ESTABLISH PROBABLE CAUSE TO BELIEVE THAT EVIDENCE OF WRONGDOING WOULD BE
FOUND IN THE APPELLANT'S TRAILER. FURTHER, ALTHOUGH THE RAP LYRICS WERE NOT
LISTED AS AN ITEM TO BE SEIZED IN THE WARRANT THEY WERE LAWFULLY SEIZED AND
ADMISSIBLE IN THAT THEY WERE IN PLAIN VIEW WHERE THE OFFICERS HAD A LAWFUL
RIGHT TO BE.

MOREOVER, EVEN IF THE SEARCH WARRANT WASNOT VALID THE SEIZED ITEMSWERE
ADMISSIBLE UNDER THE GOOD FAITH EXCEPTION TO THE EXCLUSIONARY RULE AND THE
STATEMENTSWERE SUFFICIENTLY ATTENUATED FROM THE ALLEGEDLY ILLEGAL SEARCH.

IN ANY EVENT, THE APPELLANT HASFAILED TO ESTABLISH THAT HE WAS PREJUDICED
AS A RESULT OF THE ADMISSION OF THE EVIDENCE AND STATEMENTS RECOVERED AS A
RESULT OF THE SEARCH.

In his fourth point on appeal, the appellant claims that the trial court erred in overruling his motion to
suppress and in admitting into evidence at tria 9mm shell casings and rap lyrics found in histrailer during a
search pursuant to a warrant and statements he made to the police after his arrest (App. Sub. Br. 43). In
making this claim, he argues that the affidavit offered in support of the application for the search warrant was
insufficient to establish probable cause for the issuance of the warrant and that the search of his trailer was
therefore illegal (App. Sub. Br. 43). He further argues that the statements he made to the police after his

arrest were the fruit of thisillegal search (App. Sub. Br. 43). The appellant also argues that even if the
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warrant was valid, the seizure of the rap lyrics was not authorized by such warrant (App. Sub. Br. 43).
Appdllate review of a clam regarding the denia of a motion to suppress is limited to determining

whether the evidence is sufficient to support the tria court'sruling. State v. Burkhardt, 795 SW.2d 399, 404

(Mo. banc 1990). In reviewing atrial court's ruling on a motion to suppress, the facts and any reasonable
inferences arising therefrom are to be stated most favorably to the order challenged on appeal. State v.
Blankenship, 830 SW.2d 1, 14 (Mo. banc 1992). "Evidence and inferences contrary to the order are to be

disregarded.” State v. Hutchinson, 796 SW.2d 100, 104 (Mo. App. S.D. 1990).

A. The Issuance of the Search Warrant was Supported by Probable Cause

Because the question of whether probable cause exiged for the issuance of a search warrant ina
paticular caseisaquestion of fact, gopdlate review isnot de novo. Statev. Meyers, 992 SW.2d 246,
248 (Mo. App. E.D. 1999). Rather, thetask of the gppellate court isto determine, from areview of the
four corners of the gpplication and supporting affidavits, whether the judge hed a reasonable bedis for

conduding that probable cause exided. Staiev. Dawson, 985 SW.2d 941, 948 (Mo. App. W.D. 1999).

Greet deference should be given to the issuing judges decison and such decison should be reversed only
upon a showing of adear adbuse of discretion and dear error. 1d.

The gopdlant daims that the affidavit offered in support of the gpplication for the search warrant
here was inaufficient to support the issuance of such warrant because it contained no information about the
source of Sheriff Tawvney's information and contained no information about the veracity or the bad's of
knowledge of the source of information (App. Sub. Br. 47-48). In making thisdam, he argues thet the
facts dated in the afidavit were not bassd on Sheriff Tavney's persond obsarvations but came from Officer
Rick Stone of the Monroe City Police Department who gave the information to the sheriff (App. Sub. Br.

47-48). Asauch, the gppdlant argues that because the affidavit induded hearsay, a subgtantia basis for
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crediting the hearsay was required to be induded in the affidavit but was not (App. Sub. Br. 47-48).

The gppdlant dso dams that there wias no information contained in the afidavit which would
establish probable cause to bdieve that evidence of wrongdoing would be found in the trailer (App. Sub.
Br. 48-49). In meking thisdam, the gppdlant arguestha the afidavit merdy dleged that he was seen near
the scene of the shoating but did not dlege thet he was seen entering thetraller after the shoating (App. SUb.
Br. 48-49). The gppdlant further argues that nathing in the affidavit provided any basisfor beieving thet
the gopdlant wasin thetrailer (App. Sub. Br. 48-49).

In determining whether a search warrant should beissued, aneutrd judge must assessthetotdity
of the drcumgtancesto determine whether the goplication for the search warrant and its supporting affidavits
demondrate afair probability that evidence of acrime will be found in the place sought to be searched.
Dawvson, 985 SW.2d & 948. The Sate is not required to establish the presence of evidence of
wrongdoing by a preponderance of the evidence or beyond a reasonable doubt. Sate v. Laws, 801
SW.2d 68, 70 (Mo. banc 1990). Rether, the Fourth Amendment requires only thet there be a subgtantia

bedsfor bdieving that a search will uncover evidence of wrongdoing. State v. Woodworth, 941 SW.2d

679, 695 (Mo. App. W.D. 1999). The presence or absence of probable cause isto be determined from
areview of thefour cormersof the affidavits offered in support of the goplication for the search warrant and
nothing dse. Laws, 801 SW.2d at 70.

The gpplication for the seerch warrant issued here was supported by an affidavit filed by Sheriff
Gary Tawney of the Monroe County Sheriff's Department (Staties Exhibit 1). This affidavit provided as
fdlows

GARY L. TAWNEY, baing of lanful age fird duly swvom and upon his ceth does
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depose and sy that he has reason to bdieve thet cartain evidence of arime of ASSAULT
IN THE HRST DEGREE, to wit:

Ammunition and a hand gun, aswell as clothing containing blood
gpattering, and paperwork indicating travel plans or an escape
route/destination,
isbeing kept in a place destribed as

A singlewide housetrailer rented by Nathan E. Hawkins, located
at 414 E. Dover St. within Quinn'sTrailer Park in Monroe City, Monroe
County, Missouri, described mor e specifically asthethird trailer East on
Dover Street.

Affiant hes reesonabdle grounds to bdieve the previoudy sated maerids are baing kept and
secreted a the above-dated premises because of the following:

Y our dfiant, Sheriff Gary Tawney, has been a peece officar with Monroe County,
Missouri for the pagt 16 years. He has been the dected Monroe County sheriff for Six
years

On November 10, 1998, Nathanid Hawkins dlegedly shot Eric Cooper with a
handgun a close range while Cooper sat in a mator vehide parked between Cooper's
traler and Hawkinstrailer, according to eyewitnesses Cooper remansin ariticd condition.

A witness saw Hawkinsflee from the scene. It isreasoneble that he ran back into
his resdence, which was next to the sScene of the shoating. Although afiant does not know
that Hawkinsisdill inthetraler, it isaso reasonable, based upon efiant's experience and
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traning that Hawkins may have exchanged dothing and may have Ieft behind other

evidence prior to fleaing his resdence, such as the wegpon, unused ammunition, spent

cadngs, and magps or plansindicating an escape route or plan.

Affiant has obtained informetion indicating that no person other then Hawkins
permanently resides a the above listed residence.

In order to properly obtain and presarve possible evidence, aswdl asto determine

the location of Hawkins as soon as possible for questioning regarding the assaulit, any such

evidence that may be found in the house should be obtained immediatdly.
(State's Exhibit 1).

In this afidavit, Sheriff Tanney dates that the gppdlant was a supect in the shoating of Eric
Cooper based on information obtained from eyewitnesses to the shooting and witnesses who saw him
running from the sceneimmediatdy after the shoating (States Exhibit 1). Sheriff Tavney dso dated thet
he hed obtained information indicating thet the gppdlant was the only permanent resdent of the trailer
sought to be searched (States Exhibit 1). From this it isdear thet theinformeation asserted in the affidavit
came from witnesses who had persondly abserved the gppdlant committing the arime or fleaing the scene.
Assuch, thebadsof Sheiff Tavney's knowledge was sufficiently sated.

Further, dthough this knowledge was based on hearsay information, the information came from
witnesses to the arime. A ditizen who purports to be the victim of, or to have witnessed, acrimeisa
rdiable informant even though his or her rdighility has not theretofore been proven or tested” Statev. Ard,
11 SW.3d 820, 828 (Mo. App. SD. 2000). Assuch, the sheriff was not reguired to Sate groundsin the

afidavit esablishing the veradity of the witnesses  Thus, the affidavit was dearly sufficent to establish
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probable cause for the issuance of the search warrant.

B. The Search was Neverthdess Vdid Pursuant to the Good Faith Exception to the Exdusonary Rule

Even assuming, arguendo, that this affidavit was insuffident to support the issuance of the warrart,
the gppdlant's daim would il fal under the "good fath exception” to the exdusonary rule cregted by

United Statesv. Leon, 468 U.S. 897, 104 SCt. 3405, 82 L.Ed.2d 677 (1984), and recognized by this

Court in State v. Brown, 708 SW.2d 140 (Mo. banc 1986). Leon holds that, where there is an
objectivdy ressonable rdiance upon asearch warrant thet is later found to be defective, the paliciesbehind
the exdusonary rule are not sarved by suppressing the evidence obtained as aresult of the search. Leon,
468 U.S a 922. The good faith exception is ingpplicable only if (1) the affiant made datements in the
afidavit thet were knowingly fase, (2) the reviewing judge did not act as afair and impartid megidrate, (3)
the effidavit was so lacking in indida of probable cause asto render officid bdief in its exigence entirdy
unressoncble, or (4) thewarrant was fecidly defective, aswhen it falls to specify the place to be searched
or theitemsto besazed. 1d. at 923.

As discussed above, the affidavit here sat out thet the gppdlant was a sugpect in the shoating of
Eric Cooper because of informetion received from eyewitnesses to the shooting and that Sheriff Tawvney
bdlieved, bassd on histraining and experience, that it was likdy that the gppdlant returned to the traller and
|eft evidence regarding his crime behind.  As such, the record does not support afinding thet the executing
officerslacked an objectivey reesonable bassfor bdieving the warrant was properly issued, thet theissuing
ocourt was mided by information in the &ffidavit thet the &ffiant knew to befdse thet theissing judge whally
abandoned hisjudidd ralein finding probeble cause, nor thet the warrant itsdf was facidly deficent. 1d.

Thus, the search of the gppelant'straller herewas vdid.
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C. TheRap LyricsWere Proparly Saized

The gppdlant dams, however, that the rgp lyrics saized in the search were improperly seized as

they were nat liged in the search warrant as an item to be seized (App. Br. 28). Thisdam iswithout merit.
It iswdl settled thet "[@] palice officer engaged in lawful adtivity who obsarves asuspidous object in plan
view may sazeitimmediady, and without awarant” Statev. Akers, 723 SW.2d 9, 13 (Mo. App. W.D.
1986) (atation omitted). There are three requirementsfor alawvful plain view saizure: (1) the item must be
planly visblein a place where the officer has alawful right to be, (2) the officer must have alawful right of
accessto theitem itsdlf, and (3) the officer must have probable cause to bdieve thet the item is evidence

of acime Hortonv. Cdifornia, 496 U.S. 128, 136-37, 110 S.Ct. 2301, 110 L.Ed.2d 112 (1990); see

dso State v. Johngton, 957 SW.2d 734, 742-43 (Mo. banc 1997), cert. denied 522 U.S. 1150 (1998).

Probable cause in this context means thet the incriminating character of the item be immecdiately gpparent.
Horton, 496 U.S. at 137.

Here, the officers who saized the rgp lyrics were lawfully in the gopdlant's traler pursuant to the
search warrant when they naticed the lyrics stuck to the refrigerator door.  Further, the incriminating neture
of thelyricsis gpparent because the gppdlant was suspected of shoating ayoung man in the heed and the
rgp lyrics egpoused killings and violence (Tr. 2:292-93). Thus, the saizure of the rap lyrics was proper.

D. The Appdlant's Statements Were Not the Fruit of the Poisonous Tree

The gppdlant dso dams tha the Satements he made fallowing his arest were inedmissble asthe
fruit of the poisonoustree (App. Sub. Br. 51-52). In meking thisdam, the gppdlant argues that because
the search of histraller was uncondtitutiond, the satements he made to the palice upon his arrest were

inadmissible (App. Sub. Br. 51-52). As discussed above, however, the search of the gppdlant'straller was
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legd and vaid and the evidence recovered as a result thereof, induding the appelant's Satements, was
properly admissble a trid.

Evenif the search wasinvaid, however, the gopdlant's satements would dill beadmissble This
is because the satements were auffidently attenuated from the search of thetrailer. During the seerch, the
police officers found a sonogram with the name of Marshd White on it (Tr. 1:330). The officars went to
White's house where they found the gopellant hiding under abed and arrested him (Tr. 1:332-33). The
gopdlant was given Mirandawarnings a thetime of hisarrest and again a the Monroe City Police Station
(Tr. 1:333, 337). The gppdlant then gave the Satements & isue here, admitting to shoating Eric Cooper
(Tr. 1:335-36, 337-39).

In determining whether evidence saized as a result of an illegd seerch should neverthdess be
admissble a trid, the issue is whether the evidence to which objection has been made was recovered by
explaiting the illegdlity of the search or insteed by meens sufficiently ditinguishable to be purged of the
primary tant. Sae v. Miller, 894 SW.2d 649, 654 (Mo. banc 1995). Three factors should be
congdered in determining whether a confesson retains the taint of anillegd search: (1) the tempord
proximity of the seerch and the confession, (2) the presence of intervening drcumgtances, and (3) the
purpose and flagrancy of the offidd misconduct. Id. at 655.

Here, the seerch warrant was executed & gpproximetdy 7:30 am. (Tr. 1:307). The defendant was
not located a Marshd Whites house, however, until goproximatdy 12:00 pm. (Tr. 1:331). Assuch, there
was agpan of goproximatdy four and a hdf hours between the time of the dlegedly illegd seerch and the
initid atements given by the gppdlant. Further, as discussed above, the officers conducting the search hed

agoad faith belief thet the search warrant thet hed been issued was vaid and thet the search wastherefore
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legdl. Assuch, there was no flagrant misconduct. Moreover, the gppdlant was reed his Miranda rights
on two sgparate occasons (Tr. 1:333, 337). Although thisdoneis not aauffident intervening drcumstance
to removethetant of anillegd seerch, Miller, 834 SW.2d 656-57, given the ather drcumdancesin this
case itisdear that the gopdlant's Satements were voluntary and sufficiently independent of the seerch here
to beadmissble

E. The Appdlant Has Failed to Demondrate Prejudice

In any evart, the gopdlant is nat entitled to rdief on hisdaim. Thisis becausein mattersinvaving
the admission of evidence, an gopdlate court reviews nat only for error but dso for prgudice. Saev.
Gump, 986 SW.2d 180, 188 (Mo. App. E.D. 1999). An gppdlate court should reverse a conviction
basad on atrid court's erroneous admission of evidence only if the error was S0 prgudicid thet it deprived
the defendant of afar trid. Id. Such prgudice will only be found if there is a reasonable probability thet
in the absence of the erroneoudy admitted evidence, the verdict would have been different. State v.
Haway, 973 SW.2d 892, 897 (Mo. App. W.D. 1998).

The only evidence admitted againg the gppellant that was recovered as areault of the seerch was
two 9mm shdll caangs, the rgp lyrics, and the Satements he made to the police. The shell casings were
mentioned only briefly and no testimony was offered thet tied these shell casngs to the wegpon thet was
usad in the murder of Eric Cooper (Tr. 1:308). Smilarly, dthough thergp lyricswereread to thejury in
an atempt to rebut the gppdlant's tetimony asto his peeceful character as discussed in Paint 11, infra,
thisevidence was d <o brief and the lyrics themsdves were largdy nonsendcd. Assuch, itisunlikdy thet
the admisson of ether of these things hed any effect a dl on thejury'sverdicts

Further, the gopdlant testified a trid and admitted shoating and killing Eric Coaper (Tr. 2:228-29).
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Hisonly defense & trid was that he hed done so in sdf-defense (Tr. 2.250-55). Infact, thet the appdlant
was the person who shat Eric Cooper was never in dispute. The gppdlant d o testified that he hed planned
to turn himsdf in even before hewas arrested (Tr. 2:295). As such, even if he was arested as aresult of
anillegd search, according to hisown trid testimony, he would have gone to the palice and admitted killing
Eric Cooper inany evant. Thus it is dear that the gppelant was not prgudiced by the admisson of the
datements he gave falowing hisares.

For dl of these reasons, thetrid court did not e in overruling the gppelant's motion to suppress

and in admitting the challenged evidence a trid. Therefore, the gopdlant'sfind point on gpped mudt fall.

CONCLUSON

In view of the foregoing, the respondent submits that the gppd lant's convictions and sentences for
murder in thefirg degree and armed crimind action should be affirmed.
Respectfully submitted,

JEREMIAH W. (JAY) NIXON
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